No. 10,425 


IN THE 


United States Circuit Court of Appeals 


For the Ninth Circuit 


Frank L. Aracon, and other Applicants, 
Members of Alaska Cannery Workers 
Union Local No. 5, and Auaska Can- 
NERY WorkKERS UNIoN Loca No. 5, on 
behalf of Applicants, 


Appellants, 
VS. 


UNEMPLOYMENT COMPENSATION COMMIS- 
SION OF THE TERRITORY OF ALASKA; 
Nostt Dick, R. E. HarpcastLe and 
R. 8S. BRacaw, as members of and con- 

 __ stituting said Commission; and ALASKA 

; Packers ASSOCIATION (a corporation) ; 

_ ALASKA SALMON CoMPANY (a corpora- 

_ tion), and Rep SatmMon CANNING Com- 

PANY (a corporation), 

Appellees. 


. BRIEF FOR APPELLANTS. 


ANDERSEN & RESNER, 
GEORGE R. ANDERSEN, 


HERBERT RESNER, 
544 Market Street, San Francisco, 


Attorneys for Appellants. 
m7 4 “hy 
rs : 7 7 y) 


ion Lent 


FEB - S$ 1944 


PHENAU-WALSH PRINTING CO., cgi SAN FRANCISCO a 
PALIL P. O'BRIEN, 


Subject Index 


Page 
LPL ot gage 2h 
rere s ind JULISHICHION .............c2 ccc ee cece neeees 2 
Statement of Facts ..... 39 G00 06 ee ne eee 3 
Specification of Errors Relied Upon...................... 6 
PrREVeGT ENEOUIIENT . 0.1... ee et eee nn eeees 2 
LLY oo gg I 25 


The conclusions of law and decision of the District Court 
and the Commission are contrary to law, and to the evi- 
Re, ek eae ewe ie ence ee crane vens 


A. 


Gc: 


The Act, being remedial in nature, is to be liberally 
construed and with a view toward awarding rather 
Peemmmcrenyine benefits ......:00 6. ecccs eee cesceares 


Before a elaimant can be disqualified under Section 
5(d) all of the following factors must be present.... 


rhs 


There was no ‘‘labor dispute’’ within the meaning of 
Son cic: SD) aaah Ee ee 
There was no labor dispute in ‘‘active progress’’ in 
Vibe SS0NS e556 Age 90 eee ree 
There was no labor dispute in active progress at the 
‘‘factory, establishment, or other premises’’ where 
appellants were last employed..................-55 
Appellants’ unemployment was not ‘‘due’’ to a labor 
dispute in active progress within the meaning of the 
Po sno od SI ee eee 
The conelusions of law and decision are not supported 
pmmremnmcines Of FACE... 2.0... eee ee eee ee 
The conclusions of law and decision are not supported 
MMS CVIICTICE 50. con eect ce eee eee ene 
The findings of fact made by the Commission compel 
a decision contrary to the one rendered............. 


The decision is contrary to law...........-e ee ee eee 


27 


27 


28 


20 


33 


39 


39 


il SuBJEcT InpEX 


Hes Page 
The findings of fact of the District Court and of the Com- 
mission are not supported by the evidence, are contrary 
to the evidence, and both tribunals failed to make findings 
of faet required by the evidence.....-.9.29.....) ee 43 


A. Appellants contend that certain findings of fact made 
by the District Court and Commission are not sup- 
ported by the evidence.................-+ eee 43 


B. The evidence and a proper consideration of the case 
requires findings of fact on matters which the District 
Court and Commission ignored................+.05- 44 


Conelusion .. sc. 0. ce eee wean ee ees «oes ee 44 


Table of Authorities Cited 


Cases Pages 
Danzer v. State Unem. Comm. of Oregon (Cire. Ct. Oregon, 
County of Multnomah), C.C.H. Oregon #8031.......... 27, 40 


Graham v. State Unemployment Comm. of Oregon (Cire. 
Ct. Oregon, 4th Jud. Dist.), Sept. 2, 1940, C.C.H. Oregon 


OL). 6 5 0 98 2a 31, 37 
Indiana Appeal Tribunal, No. 39-LD-6, 7, 9, 10, 11 C.C.H. 
oe) SCO NA es ae 4] 
Indiana Appeal Tribunal No. 39-LD-61 C.C.H. Ind. 
ec cece ee hee ac eee ee ba deeveaees 4] 
Indiana Appeal Tribunal No. 40-A-198, C.C.H. Ind. 
re eke ek eet eee eben tee evawebebe 41 
Indiana Unemployment Commission, Appeal Tribunal, No. 
po weal) (11-21-39) C.C.H. Ind, #£8076.384.............. 37 
Iowa Appeal Tribunal Dee. No. 39A-614-CM C.C.H. Iowa 
CLD. 6 355A 41 
Kansas Unemployment Comp. Comm. Dec. No. 28 C.C.H. 
8S CUS: OS a 41 
Massachusetts Unemp. Comp. Comm. Dec. No. 1358 Mass. 
Pere. Mass, 329108.02 2.2.0.0... cece ee teens 4] 
Michigan Unemployment Comm. Ref. Dee. No. 2927, 
bl ACI, Bestel 010000 Pi ii a Pr 41 
Michigan Unemployment Comm. Ref. Dee. No. 3069, 
i MUONS Bestel (0) (ia 41 
Michigan Unemp, Comp. Comm. Ref. Dec. No. 1589, C.C.H. 
Gn. sse6') 8 30 hc re 41 
Minnesota Appeal Tribunal Dee. 845, C.C.H. Minn. 
gs 06 Ae an +1 
Minnesota Appeal Tribunal Dec. Nos. 1190, 1287 (5-21-40) 
eememenrm st 198006 ... 1... kc cece eee ee eee 38 


North Dakota Unemp. Comp. Comm. App. No. 10 C.C.H. 
0 (Lin, geet) 2922021 0 rr 4] 


| Oklahoma Comp. Comm. Board of Review, Dee. No. 
eet CH. Oklag $£1980.01............... 000000 41 


lv TABLE OF AUTHORITIES CITED 


Pennsylvania Unemployment Commission Appeal, No. 
B-44-S-RA-372 (8-29-40), C.C.H. Pa. 3:8057.04..... (2 30 


United States Coal Co. v. Unemployment Comp. Board of 
Review (Ohio Court of Appeals), Dec. 23, 1940, C.C.H. 
Ohio SE8LET Sys 6 ccs cee ie ee ee 32 


West Virginia Appeal Tribunal, Dec. No. AT-652 (8-30-39), 
affirmed by Board of Review Dec. No. 155, C.C.H. West 
Va, SE1980.03 Fis. has eyes cece 38 


Codes and Statutes 


Alaska Unemployment Compensation Law (Alaska Stats., 
Ch. 4, Extraordinary Session Laws of 1937, as amended 


by Ch. 1 and 51, S. L. 1939; Section 5(d)5 3 eee 3, 20, 20 
Section 6(1) «....ss05 e<ceemag seers: nee 2, 48 
Judicial Code, Sections128, 28 U.S. C. A. 226. ..... 20 ee 2 
Norris-LaGuardia Act .....s60..0..6.000750+ 000 er 20 


Wagner Act ...6 0046006055055 0 nee ne eee te 29 


| 
| 


No. 10,425 
IN THE 


United States Circuit Court of Appeals 


For the Ninth Circuit 


Frank L. ARAGON, and other Applicants, 
Members of Alaska Cannery Workers 
Union Local No. 5, and ALASKA CAN- 
NERY WorKERS UNion Loca No. 5, on 
behalf of Applicants, 

Appellants, 
VS. 


UNEMPLOYMENT COMPENSATION CoMMIS- 
SION OF THE ‘TERRITORY OF ALASKA; 
Nosie Dick, R. EK. Harpcastte and 
R. S. BRacaw, as members of and con- 
stituting said Commission; and ALASKA 
PacKERSs ASSOCIATION (a corporation) ; 
ALASKA SALMON CoMPANY (a corpora- 
tion), and RED SALMON CANNING CoM- 


PANY (a corporation), 
Appellees. 


BRIEF FOR APPELLANTS. 


STATEMENT. 


This is an appeal from a judgment and decision of 
the District Court of the United States in and for the 
Territory of Alaska, at Juneau, affirming on review a 


decision of the Unemployment Compensation Commiis- 


sion of Alaska (hereafter designated Commission) 
denying unemployment benefits to Appellants. 
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PLEADINGS AND JURISDICTION. 


This case was commenced when Appellants claimed 
benefits under the Alaska Unemployment Compensa- 
tion Law (Alaska Stats., Ch. 4, Extraordinary Session 
Laws of 1937, as amended by Ch. 1 and 51, 8. L. 1939— 
hereafter designated Act) for the 1940 Alaska salmon 
season during which period they were unemployed. 


From an original determination by the Commission 
denying benefits to Appellants (members of the 
Alaska Cannery Workers Union—hereafter desig- 
nated Union), they took an appeal. 


Pursuant to the Act, the Commission appointed a 
Referee, Henry Roden, to take evidence. The Referee 
found in favor of Appellants and ordered benefits 
paid. (R. p. 608.) 

Appellees (the Commission and Appellants’ em- 
ployers—Alaska Packers Association, Alaska Salmon 
Company, and Red Salmon Canning Company) took 


an appeal to the Commission which reversed the 
Referee and denied benefits. (R. p. 644.) 


Appellants filed a petition in the District Court to 
review the decision of the Commission. (R. p. 650.) 


The District Court had jurisdiction under Section 
6(1) of the Act. (R. p. 651.) 

The District Court affirmed the Commission’s deci- 
sion and held against Appellants. (R. p. 692.) 


This appeal followed. (R. p. 746.) 


This Court has jurisdiction by virtue of the provi- 
sions of Section 128 of the Judicial Code, 28 U.S. C. A. 
225. 
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STATEMENT OF FACTS. 

The question presented on this appeal, as in the 
various hearings below, is this: Were Appellants wn- 
employed during the 1940 ‘Alaska salmon season be- 
cause of a labor dispute tn active progress at the estab- 
lishment at which they were last employcd within the 
meaning of Section 5(d) of the Act? Tf they were, 
then the decision of the District Court must be af- 
firmed. If they were not, the District Court must be 
reversed. 


We invite particular attention to the decision of 
Referee Roden who, as trier of the facts, had the 
opportunity to hear the witnesses at first hand and 
whose findings should therefore be entitled to great 
weight. He made rather a complete statement of the 
facts. (R. pp. 608-612.) 


All of the Appellants were employed as cannery 
workers by either Alaska Packers, Alaska Salmon, or 
| Red Salmon in Alaska during the 1939 salmon season. 
When the 1939 season ended, the employment of each 
worker was finished, and he was separated from his em- 
ployer’s payroll as a result of the season’s being at an 
end. Thereupon, the employer-employee relationship 
between them terminated and was never resumed. 


Appellants worked during 1939 under a contract 

_ between their Union and the Employers. That contract 

by its terms was to be renewed from year to year un- 

/ less either party terminated it. In the fall of 1939 the 
| Employers terminated the contract. (R. p. 267.) 


| 
| 


Negotiations between the Union and the Emplovers 
commenced in March of 1939 and continued during 


| 
} 
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that month and April, 1939. The Union submitted a 
contract which called for wage increases and other 
improvements over the 1939 contract. (R. p. 275.) The 
Employers rejected this. The Employers offered the 
Union a contract which proposed wage reductions and 
other poorer conditions than were provided by the 
1939 contract. The Union rejected the Employers’ 
proposal. The Union finally offered to re-execute the 
1939 San Francisco contract. The Employers refused. 
The Employers never at any time offered to re-execute 
the 1939 San Francisco contract. 


On April 3, 1940, the Employers notified the Union 
that if an agreement were not reached by April 10, 
1940, the Karluk expedition would be called off; and 
if no contract were reached by April 12, 1940, the 
Chignik operation would be called off. (R. p. 325.) 
Those ‘‘deadline’’ dates came and passed without a 
contract, and the operations were called off, and the 
matter was at an end between the parties so far as 
these operations for 1940 were concerned. The parties 
never met again concerning them nor did they discuss 
these operations after the ‘‘deadline”’ dates fixed by 
the Employers. 


On April 26, 1940, the Employers notified the Union 
that unless an agreement were reached for the Bristol 
Bay operations by May 3, 1940, that operation would 
be called off. (R. p. 378.) In the same letter, the Em- 
ployers notified the Union that Alaska Salmon would 
not undertake any Bristol Bay operation during 1940. 


The May 8, 1940, deadline came and went without a 
contract for Bristol Bay, and the Employers called off 


| 
| 


| 


i) 


that operation. After that date the parties met no 
more and did nothing further with respect to Bristol 
Bay for 1940. The Bristol Bay season was called off 
by the Employers, as had been Karluk and Chignik, 
and that was that. 


It should be noted that the Commission by Benefit 
Regulation No. 10 (R. p. 199) had fixed the 
KKarluk season: April 5th-September 5th; 
Chignik season: April Ist-September 10th; 
Bristol Bay season: May 5th-August 5th. 


Negotiations terminated on, and neither party did 
anything further with respect to 1940 operations at the 
respective areas after the following dates: 

Karluk: April 10, 1940; 
Chignik: April 12, 1940; 
Bristol Bay: May 3, 1940. 


At the Referee’s hearing it was testified, and it is 
not denied, that the Union and the Appellants never 
ealled a strike against, nor were they on strike against 
the Employers during 1940. Obviously, the Appellants 
never went to Alaska. The operations were never 
started during 1940, and there was no operation to be 
interrupted by either strike or picket line. 

The Appellants testified that they were willing and 
able to work at any time during 1940 in Alaska on the 
same basis that they worked in 1939. (R. pp. 84-85.) 
However, no work was made available by the Em- 
ployers to the Appellants on the basis of the 1939 San 
Francisco agreement. In fact, no work was made 
available to Appellants by the Employers for 1940. 
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Referee Roden found that a ‘‘labor dispute’’ existed, 
but that zt was not in active progress at Karluk after 
April 10, 1940, nor at Clugnik after April 12, 1940, 
nor at Bristol Bay after May 3, 1940, and that accord- 
ingly claims filed for unemployment after those dates 
should be allowed. 


The Commission and the District Court found that 
there was both a “‘labor dispute’’ and that it was ‘‘in 
active progress’’ during the entire 1940 season, and ac- 
cordingly denied Appellants benefits for the whole 
season. 


Appellants assert that there was not a ‘“‘labor dis- 
pute’’ within the meaning of the Act and therefore 
they were not at any time disqualified for benefits, 
but that if there were a ‘‘labor dispute”’ it was not in 
‘“active progress’’ after the dates and for the reasons 
stated in Referee Roden’s decision. 


SPECIFICATION OF ERRORS RELIED UPON. 


Appellants rely upon all of the errors specified 
which appear at R. pp. 722-745. These are as follows: 


iL 


Finding of Fact No. 5 made by the District Court 
is not supported by the evidence adduced before the 
Referee and the Commission in that no labor dispute, 
within the meaning of the Act, existed between Appel- 
lants and Employers. The alleged labor dispute did 
not continue and did not remain in active progress as 
stated by said finding. (See R. pp. 711-718 for 
Findings of Fact and Conclusions of Law.) 


7 


ae, 


Finding of Fact No. 6 made by the District Court is 
irrelevant and immaterial in that it makes no differ- 
ence whatsoever to this proceeding when Appellee 
companies find it necessary to make preparation for 
the Alaska salmon packing season, but the only issue 
in this case is whether Appellants are entitled to bene- 
fits under the Act in view of the evidence adduced 
before the Referee and the Commission. 


Obe 


Finding of Fact No. 7 made by the District Court 
is not supported by the evidence in that said finding 
assumes that a labor dispute existed and continued 
whereas the fact is that no labor dispute existed or 
continued or was in active progress during the 1940 
Alaska salmon packing season within the meaning of 
the Act. Appellants take no exception to said finding 


insofar as it sets forth the dates given by Employers 


| 
| 
| 


| 


} 


as their deadlines for the execution of colleetive bar- 
gaining agreements. Insofar as Finding No. 7 finds 
that canning operations could not be undertaken un- 


_less agreements were reached before the dates set 


forth, said finding is improper in that said matter is 
immaterial and irrelevant to the rights of Appellants 
to have unemployment benefits. 


IV. 
With respect to Finding of Fact No. 8 made by the 


said District Court the only part of said finding that is 


proper is as follows: “‘That no agreement was 
reached.’’ ‘The balance of said finding is immaterial 
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and irrelevant and is not a proper finding and has no 
relation whatsoever to the issue involved in this case, 
namely, the right of Appellants to be awarded unem- 
ployment benefits for the 1940 season. 


vv. 


Finding of Fact No. 9 made by the District Court is 
not supported by the evidence in the following re- 
spects: 

(1) No labor dispute existed within the meaning 
of the Alaska Unemployment Compensation Law. 


(2) Admitting for the sake of argument that a 
labor dispute existed at one time, it did not exist and 
was not in active progress at the Chignik, Karluk and 
Bristol Bay canneries during the entire season as 
defined by the Commission, but said labor dispute was 
in active progress at Chignik only from April 1, 1940, 
to April 12, 1940, and terminated on April 12, 1940, 
and was not in active progress at Chignik during the 
balance of the 1940 season; that said labor dispute was 
in active progress at Karluk only from April 5, 1940, 
to April 10, 1940, and terminated on April 10, 1942, 
and was not in active progress at Karluk during the 
balance of the 1940 season; that at the commencement 
of the season at Bristol Bay no labor dispute was in 
active progress, and no labor dispute existed with 
respect to the Bristol Bay operations at any time dur- 
ing the 1940 season. 


VI. 


Finding of Fact No. 10 made by the District Court 
is not supported by the evidence adduced before the 


: 


| 
: 


og 


Referee and the Commission in that the unemploy- 
ment of Appellants during the 1940 season was not 
due to a labor dispute existing between Appellants on 
the one hand and Appellee companies on the other; 
and admitting for the sake of argument that a labor 
dispute existed at one time, said labor dispute was 
not in active progress during the said 1940 season in 
the plants where Appellants were respectively last 
employed, but said labor dispute, if any, terminated 
at Chignik on April 12, 1940, and terminated at Karluk 
on April 10, 1940, and was not in existence at all at 
Bristol Bay during the 1940 Bristol Bay season. 


ViE 


Finding of Fact No. 11 made by the District Court 
is not supported by the evidence adduced before the 
Referee and the Commission, but on the contrary the 
conclusions of law and the decision of the Alaska 
Unemployment Compensation Commission were not 
supported by the evidence, and the said findings of 
the Commission were not sufficient, but on the con- 
trary the Commission should have made findings of 
fact on matters which the Commission ignored, and 
which were necessary to a proper determination of the 
case, as follows: 

1. What facts are necessary to show a “‘labor dis- 
pute’? within the meaning of the Act? Must there 
be a strike, walk-out, presently existing employer- 


employee relationship terminated by dispute, picket 


line, a job to strike? What bearing does the absence 


' of these factors have in the instant case? 
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2. Is Appellants’ unemployment ‘‘due’’ to a labor 
dispute, or is it ‘‘due’’ to the curtailment in Alaska 
Packers’ Bristol Bay operations, and the failure of 
Alaska Salmon to operate for reasons unconnected 
with labor, and finally is not the unemployment of 
Appellants ‘‘due’’ to the seasonal nature of their work 
and the fact that they were never re-employed in 1940, 
rather than an alleged labor dispute? 


3. If there was a dispute, how long did it remain 
in ‘‘active’’ progress? Did not the dispute terminate 
when the Employers abandoned their operations, for 
Karluk on April 10, 1940; Chignik on April 12, 1940: 
and Bristol Bay on May 8, 1940? Was not the Referee 
correct in so finding, and was not the Commission in 
error in not considering this fundamental finding, and 
indicating where it was wrong, if it was wrong? 

4. In what way do negotiations which do not result 


in a contract constitute a labor dispute within the 
meaning of the Act? 


VIII. 


Finding of Fact No. 12 made by the District Court 
is not supported by the evidence and the evidence 
shows, contrary to said finding, that the Alaska Salmon 
Company would not have conducted its 1940 salmon 
packing operations regardless of whether a collective 
bargaining agreement had been entered into with the 
Union and its members or not. 


ex 


Finding of Fact No. 13 made by the District Court 
is not supported by the evidence. Appellants did make 


iL 


objections to the findings of the Commission according 
to the provisions of the Alaska Unemployment Com- 
pensation Law by appealing the decision of said Com- 
mission to the above entitled Court and filing in this 
Court their petition for review of said decision on 
January 8, 1941. That what this finding probably 
intended to state was that Appellants made no objec- 
tions to and took no appeal from the findings of the 
Referee who heard the matter originally, and while it 
is true that Appellants did not appeal from the deci- 
sion and findings of the Referee, that when Appellee 
companies took an appeal to the Commission, the entire 
matter before the Referee was reopened before the 
Commission, and everything which Appellants pre- 
sented to the Commission on the Appellees’ appeal 
was therefore proper and according to law. The find- 
ings of the Commission are not conclusive upon Appel- 
lants because said findings are contrary to and not 
supported by the evidence and such a decision is 
appealable and the evidence may be reviewed to deter- 
mine if it supports the findings, as provided by Section 
6(4) of the Alaska Unemployment Compensation Law. 


X. 


Conclusion of Law No. 1 made by the District Court 
is In error and contrary to law in that Appellants were 
not unemployed because they were unwilling to accept 


_ employment offered them or because of a labor dispute 


_which was in active progress during the entire 1940 


Alaska salmon packing season but, on the contrary, 


' said Appellants were unemployed during the said 1940 


' 


season because Appellee companies failed and refused 
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to employ Appellants and failed and refused to enter 
into a collective bargaining agreement with the Union 
of which Appellants were members. Said conclusion 
of law is contrary to and not supported by the evi- 
dence in that the evidence shows that if a labor dispute 
existed, it terminated at Chigmk on April 12, 1940, at 
Karluk on April 10, 1940 and was not in existence at 
all at Bristol Bay during the said 1940 season, and 
therefore Appellants were entitled to benefits accord- 


ingly. 
XI. 


Conclusion of Law No. 2 made by the District Court 
is not proper and is contrary to law in that the defini- 
tion therein stated of what constitutes an active labor 
dispute within the meaning of the Alaska Unemploy- 
ment Compensation Law is wrong, but that an active 
labor dispute within the meaning of said Act means 
an actual dispute between employer and employee 
whereby the relationship of employer and employee is 
terminated and employees remain away from work 
because of a dispute with their employer over wages, 
hours or other conditions or incidents to employment. 
That the declared purpose of the law requires that 
benefits be paid rather than denied in this case. 


XII. 


Conclusion of Law No. 3 made by the District Court 
is improper and contrary to law in that the findings 
and decision of the Alaska Unemployment Commission 
are improper, not supported by the evidence, contrary 
to the evidence and contrary to law and thereby said 
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findings and decision should have been set aside and 
reversed. hat Appellants are entitled to benefits for 
their unemployment during the entire 1940 season and 
should have been paid said benefits. That specifically 
Appellants urge the following assignments of error in 
connection with the findings and decision of the Com- 
mission : 


1. Certain findings of fact made by the Commission 
are not supported by the evidence. 


A. ‘The Commission found as a fact that ‘‘negotia- 
tions for (a 1940) agreement were entered into be- 
tween said parties (Employers and Union) and were 
in active progress at the opening of the canning season 
as set forth mm said Regulation No. 10.’’ (Our italics.) 


Exception to said finding: 


(1) Regulation No. 10 provides that the Bristol 
Bay season ‘was to open on May 5, 1940. The evidence 
offered by the Employers themselves (and Appellants 
do not dispute it) shows that the negotiations for the 
Bristol Bay operations terminated at midnight May 3, 
1940, and that the Employers abandoned the season 
at that time which they had fixed as their ‘‘deadline”’ 
to reach a 1940 agreement with the Union. (See Km- 
ployers’ Exhibit ‘‘X’’, Appellants’ Exhibit “19”, R. 
pp. 382, 230. See also decision of Special Referee 
Henry Roden, R. p. 611, finding that negotiations for 

sristol Bay terminated at midnight May 3, 1940, and 
that the Employers abandoned the Bristol Bay season 
at that time.) 
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It follows without answer that the Commission’s 
finding of fact that negotiations were in active prog- 
ress at the opening of the season as fixed by Regula- 
tion No. 10 is in error and not supported by the evi- 
dence insofar as the Bristol Bay operations are con- 
cerned. 


(2) In addition, the Alaska Salmon Company 
abandoned its entire 1940 operations on April 30, 
1940, five days before the season at Bristol Bay 
opened. (See Appellants’ Exhibit ‘*2’’.) This company 
operates only at Bristol Bay. It follows that the 
Appellants employed in 1939 by Alaska Salmon Com- 
pany are unquestionably entitled to benefits, and the 
Commission’s finding is in error insofar as it finds 
that Alaska Salmon Company was carrying on active 
negotiations at the time of the opening of the Bristol 
Bay season as fixed by Regulation No. 10. 


We conclude that there were no negotiations for 
Bristol Bay after May 3, 1940, and that all Appellants 
employed at Bristol Bay in 1939 are without question 
entitled to benefits for the full season and are subject 
to no labor dispute disqualification. This includes all 
the 1939 employees (members of the Union) of Alaska 
Salmon Company and Red Salmon Canning Company, 
who operate only at Bristol Bay; and those employees 
of Alaska Packers who were employed at Bristol Bay 
in 1939. 

B. The Commission found as a fact that the Em- 
ployers notified the Appellants ‘‘of the necessity of 
entering into a new working agreement for the can- 
ning season of 1940’. (Our italics. ) 
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Exception to said finding: 


(1) Insofar as this finding means that a new 
agreement was to be reached between the parties for 
the 1940 season if there was to be an operation by the 
San Francisco Employers, the finding is proper and 
supported by the evidence. But insofar as it leaves 
the inference that the Employers were ready to sign 
an agreement but the Union was not, the finding is 
not supported by the evidence. The Employers wanted 
to sign a 1940 agreement on terms less favorable to 
the ‘Union than the Union enjoyed in 1939. The onus 
cannot be placed on the Union for failing to arrive at 
an agreement. ‘he blame, if it belong anywhere, 
rests with the Employers who without justification or 
reason wanted the Union to accept less favorable terms 
and conditions than the workers enjoyed in 1939, while 
the Union wanted at least a renewal of the 1939 agree- 
ment. ‘The Appellants were at all times ready, willing 
and able to work on 1939 wages and terms. The use 
of the word “‘necessary”’ is therefore not supported by 
the evidence insofar as the inference is left that the 
Employers were not at fault in the failure of the 
parties to reach an agreement for the 1940 season. 


(2) Alaska Salmon Company abandoned its 1940 
operation on April 30, 1940 (Appellants’ Exhibit ‘‘2’’), 
and would not have operated during 1940 irrespective 
of whether there had been or had not been an agree- 
ment with the Union. (See R. p. 589, stipulation by 
Mr. Oliver, counsel for Alaska Salmon, to that effect.) 


It follows that the operators and particularly Alaska 
Salmon Company did not find it ‘‘necessary’’ to reach 
an agreement for the 1940 season. 
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2. The conclusions of law and decision of the Com- 
mission are not supported by the findings of fact. 


A. The Commission concluded that ‘‘there was an 
active labor dispute existing between the parties at 
the opening of the season’’. 


This conclusion must be separated into its two parts: 
First, that that was a “‘labor dispute’’, and second, 
that there was an “‘active’’ labor dispute at the open- 
ing of the season. 

The Commission’s ‘‘findings of fact’’ can be briefly 
summarized as follows: 

1. That all Appellants were employees of the Em- 
ployers during the 1939 seasonal canning industry as 
provided in Regulation No. 10. 

2. That the Employers cancelled the 1939 agree- 
ment with the Union. 

3. ‘Phat the Employers notified the Union of the 
‘‘necessity’’ of entering into a new agreement for the 
1940 canning season. 

4, That the Union admitted receipt of the notice 
of the cancellation of the 1939 agreement. 

5. That thereafter, negotiations for the 1940 season 
occurred. 


6. That the salmon cannery industry is seasonal. 

7. That dates for which unemployment benefits 
could be allowed were provided by Regulation No. 10. 

8. That Employers and Appellants were aware of 
this condition. 


LF) 


9. That the dates of operation of the canneries in 
the districts involved in this controversy as fixed by 
Regulation No. 10 are as follows: 

Karluk: April 5-September 25; 
Chignik: April 1-September 10; 
Bristol Bay: May 5-August 25. 


10. That following the notice of cancellation of the 
1939 agreement by Employers, negotiations for a 1940 
agreement between the parties commenced. 


11. That the negotiations were in active progress 
at the opening of the season as set forth in Regulation 
No. 10. 


12. That no agreement was ever entered into be- 
tween the parties prior to the opening of the season, 
or thereafter. 


13. Quoting from the Declaration of Territorial 
Public Policy of the Act that benefits were to be paid 
to persons unemployed through no fault of their own. 


Exception to said conclusion: 


(1) Appellants submit that these findings do not 
support a conclusion that a ‘“‘labor dispute’’ existed 
between the parties. All that can be concluded from 
the Commission's findings 1s that the parties nego- 
tiated for, but did not arrive at a 1940 agreement. We 
submit, that it is not a “labor dispute’? within the 
meaning of the Act. There are no findings to support 
a conclusion that a ‘‘labor dispute’’ existed. 

(2) Appellants submit that these findings do not 
support the conclusion that there was an “‘active labor 
dispute existing between the parties at the opening of 
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the season’’. (Our italics.) The Commission has failed 
to separate the various areas of operation with regard 
to the opening of the season. For the sake of argument 
(but not admitting it) let us say a ‘‘labor dispute’’ 
occurred between the parties. The Employers aban- 
doned the Chignik operation on April 12, 1940; the 
Karluk operation on April 10, 1940; and the Bristol 
Bay operation on May 3, 1940. After those dates, the 
Employers and the Union did nothing with regard to 
the 1940 season for the respective areas. The parties 
dropped the matter. The Employers called off the 
season. In the words of Referee Roden, the parties 
treated the matter as a ‘‘dead horse’’. (See decision 
of Referee Roden, R. p. 640; Employers’ Exhibits ‘*U”’ 
and ‘‘X’’; Appellants’ Exhibits ‘‘2’’ and ‘‘19’’.) 


Bear in mind that the seasons opened as follows: 
Karluk, April 5th; 
Chignik, April 1st; 
Bristol Bay, May 5th. 


While it may be argued that the “‘labor dispute”’ 
was in active progress with respect to Chignik and 
Karluk by reference to the above dates at the opening 
of the season in those areas, the same thing cannot be 
said for Bristol Bay. There the ‘‘dispute’’ terminated, 
the negotiations ended, and the season was abandoned 
on May 3, 1940, two days before the season opened. 
We submit that there was no ‘‘active labor dispute”’ 
at Bristol Bay at the “‘opening of the season’’ there. 

Therefore, the conclusion that ‘‘an active labor dis- 
pute existed between the parties at the opening of the 
season’’ is not supported by the findings of fact. 


se) 


B. The Commission concluded that ‘the dispute 
continued”’, (Our italics.) 

That conclusion is not supported by the findings. 
There are no findings that the dispute (if there was 
one) continued to any particular day with reference to 
any of the three areas in question. Nor is there any 
conclusion regarding the day to which the ‘‘dispute”’ 
continued. For all that appears from the decision, the 
dispute still continues and will continue to continue, 
and there is no indication as to when it will end if 
ever. As a matter of fact, the dispute, if there was 
one, ended with regard to Karluk on April 10, 1940; 
at Chignik on April 12, 1940; and at Bristol Bay on 
May 3, 1940; all as noted above. 


C. The decision reversing the Referee, and dis- 
qualifying Appellants for eight weeks each is in error, 
because as indicated above there are no findings to 
support a conclusion that a labor dispute existed, or 
that if there was a dispute, that it continued beyond 
the dates mentioned for the respective areas; and the 
decision is in error in disregarding the uncontradicted 
evidence that the negotiations for Bristol Bay ended, 
and the season for that area was abandoned, on May 3, 
1940, two days before the season was to open. 


3. The conclusions of law and decision of the Com- 
mission are not supported by the evidence. 
A. The conclusion that there was a “‘labor dispute’’ 
is not supported by the evidence. 


The uncontradicted evidence shows that the Union 
did not declare a strike, and did not picket the Em- 
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ployers, and did not strike or picket because there was 
no operation to strike or picket; that there was no 
employer-employee relationship existing between the 
parties at the beginning of the 1940 season; that the 
last time the Appellants were employees of the Em- 
ployers or on their payroll was at the conclusion of the 
1939 season, and when that season, ended, the employee- 
employer relationship between the parties ended. 


The evidence further shows that the Employers 
wanted the Union to accept a reduction of the 1939 
San Francisco contracts, and only offered the Union 
either the 1939 or 1940 Scattle agreement, whichever 
was most favorable to the Union. That the Employers 
never retreated from this stand. That the Union prof- 
fered a 1940 contract which was more advantageous to 
it than the 1939 San Francisco contract. That this was 
rejected by the Employers, and the Union finally of- 
fered to re-execute the 1939 San Francisco contract, 
which the Employers refused. That the Employers 
abandoned their respective operations as their stated 
‘‘deadlines’”’ occurred; Karluk, April 10, 1940; Chig- 
nik, April 12, 1940; Bristol Bay, May 3, 1940. That 
thereupon the matter was dropped by both parties, 
and nothing further was done between them with 
regard to the 1940 season. There were meetings be- 
tween the parties for negotiation purposes. The evi- 
dence shows that the negotiations were carried on in a 
friendly manner. The Appellants were ready, able 
and willing to work in 1940 on the same wages and 
conditions that they enjoyed out of San Francisco in 
1939. That Alaska Salmon Company would not have 
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operated in 1940 even if an agreement had been 
reached with the Union. That the Alaska Packers 
were going to curtail their operations and employ- 
ment at bristol Bay one-third on account of the Gov- 
ernment ordered curtailment in fishing. 


We submit that these facts do not show a “labor 
dispute”? within the meaning of the Act. 


B. The conclusion that there was an ‘active’? 
labor dispute is not supported by the evidence. 


It has been fully stated hereinabove that if there 
was a dispute, it was not in active progress at Karluk 
aiter April 10, 1940; nor at Chignik after April 12, 
1940; nor at Bristol Bay after May 3, 1940. So 
Referee Roden found, and the evidence and reason 
support that finding and the Commission does not 
examine nor dispute this finding. The Commission 
merely lays down an unsupported conclusion and fiat 
that a dispute was in ‘‘active’’ progress. 


(m3 


The Act provides that a labor dispute, to disqualify 
an applicant, must be in active progress with respect 
to “any week’’ for which the applicant is disqualified. 
In other words, if there is a dispute in existence for 
one week, that disqualifies the applicant only for that 
one week, but not thereafter. Therefore, if there was 
a dispute, it ended at Karluk on April 10, 1940, and 
at Chignik on April 12, 1940, and Appellants last em- 
ployed in 1939 in plants at those areas are not dis- 
qualified after those dates that the dispute was not in 
‘“active’’ progress. 


With regard to Bristol Bay, the dispute ended on 
May 3, 1940, two days before the season opened. 
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Appellants would not be entitled to benefits until the 
season opened on May 5, and at that time there was 
no dispute in active progress. The dispute was then a 
thing of the past. Therefore, there is no disqualifica- 
tion with regard to the employees who were last em- 
ployed in 1939 in Bristol Bay. 


Furthermore, an ‘‘active’’ labor dispute, means a 
going operation which is zterrupted by such dispute. 
It is admitted that there was neither strike nor picket 
line or going operation here, nor could there be, be- 
cause the workers never started to work in 1940; there 
was no job to strike; no employer-employee relation- 
ship to terminate. Therefore, there was no labor dis- 
pute in ‘‘active’’ progress. A dispute in active progress 
would mean that there would be a way to end it, and 
therefore if the workers started it (thereby disquali- 
fying themselves) they could end it (thereby removing 
the disqualification). But here, the Employers aban- 
doned the season on their ‘‘deadline’’ dates, and that 
was all there was to the 1940 season so far as these 
Appellants are concerned. 


C. The conclusion that the dispute ‘‘continued’’ is 
contrary to the evidence. 


It has already been adequately set out herein that 
the dispute (if there was one) ended on the dates the 
Employers abandoned their respective operations, and 
that the dispute became a dead letter on those dates. 
The Comimission’s conclusion that the dispute ‘‘con- 
tinued’’ could mean that the dispute continued in- 
definitely and in fact still continues. That conclusion, | 
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or any conclusion that the dispute continued after the 
dates set out hereinabove, is contrary to the evidence. 
D. The decision is in error in that there is neither 
finding nor conclusion that Appellants’ wiemployment 
during the 1940 salmon canning season was ‘‘due’’ to 
a labor dispute in active progress at the premises 
where last employed (which means at the conclusion 
of the 1939 season), and not ‘‘due’’ to other causes. 


The Commission merely found a “labor dispute’’ 
and disqualified Appellants. The Commission does not 
consider whether Appellants were unemployed at 
Alaska Packers because of the curtailment. It is ad- 
mitted tht this company, if it operated during 1940, 
was going to hire one-third fewer workers than in 
1939, at least at Bristol Bay operations. 


It is admitted that Alaska Salmon Company would 
not have operated in 1940 even had an agreement with 
the Union been signed. Therefore, it would follow 
that the employees of Alaska Packers (at Bristol Bay) 
and Alaska Salmon would not be disqualified in any 
event because their unemployment would not be ‘‘due”’ 
to a labor dispute. Insofar as it would be difficult to 
determine which one-third of the employees last em- 
ployed by Alaska Packers at Bristol Bay would be 
unemployed during 1940 because of the curtailment, 
the doubt must be resolved in favor of the Appellants, 
because the Act is remedial in nature and therefore 
must be liberaly construed so as to pay, and not to 
deny benefits, and therefore all Appellants so em- 
ployed in 1939 should not be subject to any “‘labor dis- 
pute”’ disqualifiation. 


24 


Finally, Appellants’ unemployment is ‘‘due’’ to the 
seasonal lay-off; that is, Appellants became unemployed 
when the 1939 season ended, and never became re- 
employed for 1940. Therefore, their unemployment is 
due to the seasonal natwre of their work, and not to 
any alleged labor dispute. 


4. The findings of fact made by the Commission com- 
pel a decision contrary to the one rendered. 


The findings show that the Employers cancelled the 
1939 contract, and that negotiations occurred between 
the parties, but that the parties did not arrive at a 
1940 agreement. Therefore, it appears that had not 
the Employers cancelled the 1939 contract, operations 
would have taken place during 1940 on the basis of 
the 1939 contract which would have continued in 
existence. Therefore, the onus falls on the Employers 
because it was their affirmative action which started 
the ‘‘dispute’’ and Appellants are unemployed not 
through their own fault but because of the Employers’ 
actions in attempting to undercut 1939 wages and 
conditions. 


Nor do the findings of fact establish any labor dis- 
pute. They only show negotiations which were not 
consummated by agreement. hey show no strike, no 
walk-out, no picket line, no presently existing em- 
ployer-employee relationship terminated, in fact, no 


job to strike. It follows that the findings made, and — 


the absence of other findings necessary to show a labor 
dispute, compel a decision that there was no labor 


dispute. 
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Do. Lhe decision is contrary to law. 


A. The decision is wrong in holding that the facts 
in this case constitute a ‘‘labor dispute’? within the 
meaning of the Act. 


B. The decision is wrong in holding that there 
was a labor dispute in “‘active progress’’ within the 
meaning of the Act when the season opened, and that 
the dispute ‘‘continued”’. 


C. ‘The decision is wrong in holding that there was 
a labor dispute in ‘‘active progress’’ within the mean- 
ing of the Act after April 10, 1940 at Karluk, April 
12, 1940 at Chignik, and after May 3, 1940 at Bristol 
Bay. 

D. The decision is wrong in holding that Appel- 
lants’ unemployment is ‘‘due’’ to a labor dispute. 


The Commission has decided that where an em- 
ployer cancels a collective bargaining agreement with 
a union and in its stead seeks to establish a contract 
giving lower wages and poorer conditions to the 
workers and the workers refuse to accept the same, as 
a result of which the employers abandon operations in 
a seasonal industry, work for the new season never 
having started, that this constitutes a “labor dispute 
in active progress’’ for the entire season of said sea- 
sonal industry within the meaning of the Act, and 
disqualifies the workers for benefits for a period of 
eight weeks as provided by the Act. 

| In Appellants’ opinion, this is a plain misinterpre- 
| tation of the Act, is contrary to the better reasoned 
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decisions on the subject of what constitutes a ‘‘labor 
dispute in active progress’’ within the meaning of the 
unemployment insurance laws, and violates the spirit 
and purpose of the Act. The facts in this case do not 
constitute a ‘‘labor dispute’’ within the meaning of 
the Act as a matter of law. 


If the Commission’s decision is allowed to stand it 
is an invitation to employers to cut wages (even 
though no basis exists or is offered) and if workers 
refuse to accept the cuts, then they also shall be denied 
unemployment benefits. The Act would thus operate 
to hurt rather than help workers as is its declared 
purpose. 


XITLI. 


The opinion of the District Court of April 30, 1942, 
is contrary to law in that the statements, findings and 
conclusions therein stated are not supported by the 
evidence and is based upon an erroneous interpreta- 
tion of the Alaska Unemployment Compensation Law 
and particularly upon an erroneous conception of what 
constitutes a ‘‘labor dispute’’ and what constitutes a 
labor dispute in ‘‘active progress’’ within the mean- 
ing of said law; that the errors in said opinion are 
substantially the same as those contained in the deci- 
sion of the Commission and the specific assignments 
of error with respect to the Commission’s findings and 
decision set forth in assignment of error No. XII are 
equally applicable to, and are adopted in full in the 
instant assignment of error. 


Hi 


SUMMARY OF ARGUMENT. 
I. 


The conclusions of law and decision of the District 
Court and the Commission are contrary to law, and to 
the evidence. 


{T. 


The findings of fact of the District ‘Court and of the 
Commission are not supported by the evidence, are 
contrary to the evidence, and both tribunals failed to 
make findings of fact required by the evidence. 


ARGUMENT. 


il: 
THE CONCLUSIONS OF LAW AND DECISION OF THE DISTRICT 


COURT AND THE COMMISSION ARE CONTRARY TO LAW, 
AND TO THE EVIDENCE. 


Assignments of error Nos. X, XI, XII, and XIII 
are covered by this point, and we refer to and adopt 
as argument in support of those assignments the rea- 
sons given with those assignments, as well as what we 
shall now say. 


A. The Act, being remedial in nature, is to be liberally con- 
strued and with a view toward awarding rather than deny- 
ing benefits. 

This is true of all unemployment compensation acts. 

The rule is stated in 

Danzer v. State Unem. Comm. of Oregon (Cire. 
‘t. Oregon, County of Multnomah), C.C.H. 


Oregon #8031: 
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‘‘The general purposes of the statute should be 
kept in view in construing its provisions. This is 
distinctly a remedial statute. It is an old rule, and 
one of universal acceptance, that a remedial stat- 
ute should be liberally construed so as to suppress 
the mischief and advance the remedy. * * * Ex- 
ceptions or exemptions to such a remedial statute 
should be strictly construed. * * * Where * * * 
workmen suffered enforced unemployment, they 
should be entitled to benefits unless they clearly 
fall within an excepted class. * * * If the real 
cause of the closure be in doubt, that doubt, under 
the liberal rule in relation to remedial statutes, 
ought to be resolved in favor of the workmen for 
whose relief the statute was enacted.”’ 


B. Before a claimant can be disqualified under Section 5(d) all 
of the following factors must be present: 

It must appear with respect to any week for which 
it is contended a claimant is disqualified that during 
such week 

1. There was a “labor dispute’’ in 


2. ‘Active progress’’ at 


3. The establishment or other premises at 
which claimant was ‘‘last employed’’, and 


4. That claimant’s unemployment is “‘due’’ to 
such dispute. 


If any one of these four elements is lacking for any 
week during which a climant is unemployed and claims 
benefits, he must be awarded benefits for that week. If 
there is any doubt on any one of these points, it mast 
be resolved in favor of claimant. 


—EEE sees 
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C. There was no ‘‘labor dispute’’ within the meaning of Sec- 
tion 5(d). 

Certainly there was a ‘‘dispute’’ between the Union 
and Employers over the terms of the 1940 contract, 
but it was not a ‘labor dispute’’ within the meaning 
of the Act. The term ‘‘labor dispute’? means different 
things according to different acts in which it is used. 
In the Wagner Act and the Norris-LaGuardia Act it 
means what those acts define it to mean, and we agree 
with those definitions. But both of those acts, as this 
one, were enacted for the benefit of workers. The 
Wagner Act was passed to protect the right of collec- 
tive bargaining and self-determination in the matter 
of employee representatives. The Norris-LaGuardia 
Act was passed to limit the issuance of injunctions 
against workers. Obviously a broad definition of 
‘Yabor dispute’’ is appropriate in those acts. 


The unemployment compensation acts were passed 
to allow benefits to workers who are unemployed be- 
cause there ts no suitable employment available to 
them. The ‘‘labor dispute’’ disqualification was in- 
serted in the Act so that unemployment funds would 
not support a strike or work stoppage declared by 
workers. In other words, the State wanted to remain 
‘“mpartial’’ during strike and stoppages. The eight 
weeks disqualification was imposed because statistics 
showed the average strike to last about that long. (See 
Referee’s Decision, R. p. 638.) Generally, there is no 
‘labor dispute’ within the meaning of the unemploy- 
ment compensation acts unless there is a strike or 
stoppage, or leaving of employment, or a presently 


30 


existing employer-employee relationship which is 
terminated as the result of some difference between 
the parties over wages, hours, conditions of work, 
representation, ete. 


In our case, of course, there was no presently exist- 
img employer-employee relationship at the commence- 
ment of the 1940 season. That relationship was termi- 
nated by the closing of the 1939 season. All that oc- 
curred after the close of the 1939 season were negotia- 
tions between the Union and the Employers which did 
not culminate in a contract for 1940, and the Em- 
ployers abandoned the 1940 season. These facts do 
not constitute a ‘‘labor dispute’’ under an employment 
compensation act. 


Several decisions of unemployment commissions and 
courts in various states may be helpful on this point: 
Pennsylvania Unemployment Commission Ap- 
peal, No. B-44-S-RA-372 (8-29-40), C.C.H. 

Pa. #8057.04. 
Claimant was engaged at flat wage to prepare 
new vein of coal for contract work, during which 
time union and employer negotiated for contract 
rate on new vein. Agreement reached and claim- 
ant notified by union to stop work which he did. 
Claimant asked for other work which employer 
failed to furnish and claimant left work. Held: 
Claimant not disqualified account labor dispute. 
Negotiations. were amicable and no overt act was 
committed by either party. The bargaining did 
not constitute a labor dispute. Claimant’s unem- 


ployment is due to completion of contract job. 


(Our italics.) 
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So in our case, the negotiations were not a labor 
dispute, but were mercly an attempt to get a contract 
for work which never started. Neither the negotia- 
tions, nor the failure to reach a contract, nor the 
ensuing abandonment of the 1940 season caused a 
labor dispute to occur where there was none. ‘There 
was no overt act committed here. There was no strike. 
There was no job to strike. There was no stoppage 
and no leaving of employment. The Appellants just 
did not get employment for 1940. However the matter 
is viewed, there just was not a labor dispute within 
the meaning of the Act. 


Graham v. State Unemployment Comm. of Ore- 
gon (Cire. Ct. Oregon, 4th Jud. Dist.), Sept. 
2, 1940, C.C.H. Oregon #8030. 
Claimants were members of C.I.0. who refused 
to join A.F.L. At insistence of A.F.L. employer 
discharged claimants when they refused to join 
A.F.L. Held: Not labor dispute within meaning 
of Unemployment Compensation Act. 


If it be held that unemployment on account of a 
jurisdictional dispute as in the Graham ease does not 
allow a labor dispute disqualification, that is persua- 
sive authority to reject the disqualification in our case. 
Obviously, the Oregon Court allowed benefits because 
the men insisted on their right to belong to a union 
of their own choosing rather than switch unions and 
remain working. It is equally clear that the men 
could have remained at work if they had changed 
unions. The Court found that the Act could not be 
used to compel a man to belong to a union he did not 
want to join. 
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So in our case, the Act cannot be used to force men 
to work on Employer’s conditions. If Appellants had 
accepted what was offered them, they could probably 
have worked. They refused to accept less than they 
enjoyed in 1939. It does not seem to us that a reme- 
dial statute can any more be used to depress wages 
and conditions, than it can. be used to compel men to 
join a union not of their own choosing. 


United States Coal Co. v. Unemployment Comp. 
Board of Review (Ohio Court of Appeals), 
Dee. 23, 1940, C.C.H. Ohio #8111. 

Contract between company and union terminated 
by its terms, March 31, 1939 and work in mines 
ceased that day. Negotiations continued until 
contract reached May 12, 1939. Held: Benefits 
allowed between March 21-May 12, 1939. ‘* Here 
there was no combined effort to stop work at a 
preconceived time. There was simply a confer- 
ence attempting to work out an agreement between 
the interested parties. The only contract between 
them had ended. No duty rested upon erther the 
operators or the miners. The operators were 
under no obligation to keep the mines open. The 
miners were under no obligation to work. There 
was no contractual obligations.’’ (Our italics.) 


While it is true that the disqualification under the 
Ohio statute exists only where there is a “‘strike’’, the 


language used in the above decision is persuasive in — 
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our case. As in the miners’ case, so in ours, there was © 
no contract and no duty resolved on either party. — 


There were just meetings to try to reach a contract. 
But in the absence of a duty on the part of Appellants 
to work, and since they declared no strike, left no 


— 
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employment, and committed no overt act, we submit 
there was no labor dispute as contemplated by the Act. 


Insofar as the District Court and Commission de- 
cided there was a ‘labor dispute’? under the facts of 
our case, the decision ts wrong in law. 


(And insofar as the Referee found a ‘“‘labor dis- 
pute’’ he, too, was wrong. Appellees claim and the 
Court and Commission found that Appellants are 
precluded from challenging any part of the Referee’s 
decision since we did not appeal therefrom. We do 
not know any authority for such a finding. Since 
the Employers took an appeal, the entire case was 
opened before the Commission. To hold that an 
appeal on the Employers’ part enables only them 
to challenge the MReferee’s findings, being  one- 
sided, is palpably wrong and unjust. The whole case 
was opened when the appeal to the Commission was 
taken, and the whole case was open in the District 
Court and here.) 


D. There was no labor dispute in ‘‘active progress’’ in this case. 


Assuming for the sake of argument (but not ad- 
mitting) that there was a ‘‘labor dispute’’, we submit 
that it was not tn “active progress”? after April 10, 
1940, at Karluk; after April 12, 1940, at Chignik; 
and after May 3, 1940, at Bristol Bay. The dispute 
Gf there was one) terminated on these dates with 
respect to each of those areas. The Referee’s finding 
on this score is particularly eloquent and sound and 

i adopt his findings and argument (Referee’s Deci- 
‘sion, R. pp. 638-643) : 
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‘*The crucial question is: Did the labor dispute 
continue after these dates and, if so, when did 
it terminate, if it became terminated at all? 


A dispute, or other transaction, it would seem, 
continues in active progress when one or the 
other or both disputants, or parties to it, are 
active concerning it, not passive, when action is 
taken in relation to it and not when it is per- 
mitted to become dormant, for whatever may be 
the reason. In this case, nothing was done with 
the matters in dispute after the expiration of 
the respective dates mentioned, in fact there is 
a plain implication in announcing these dates 
that after their expiration no further efforts 
would be made to bring about an agreement and 
that the incident would be considered at an end, 
closed, and disposed of. And so it was treated 
by both parties. No action was taken by either 
of them to resume negotiations, no strike was 
called by the Union nor did the Employers de- 
clare a lockout. Both parties ceased from doing 
anything concerning the situation. 


Tf, as claimed by counsel for the Employers, 
the dispute continued at least as long as the 1940 
season, we may ask: When did it end? Why 
limit it to the 1940 season? If the Employers 
were to decide in 1941 not to operate because no 
agreement was reached in 1940, would not the 
dispute then be held to be in active progress 
during that season also and the men remain un- 
employed on that account and, under the argu- 
ment of the Employers would continue to remain 
unemployed until the Employers decided to com- 
mence operations again. Like Banquo’s ghost, 
or John Brown’s soul, the dispute would walk 
or march until the Employers saw fit to lay it 
low. 


The Employers called off the 1940 operations 
and thereby put an end to the negotiations and 
the dispute which had raged between them and 
the Union. The operations having been aban- 
doned, what was there to dispute about? The 
matter had become a closed incident—‘a dead 
Horse’ as the man in the street would say. 


In the brief of counsel, numerous references 
are given to definitions of what constitutes a 
labor dispute, but none is found dealing with the 
precise point under consideration and it is fair 
to say there is none. 


Cases are found in the books where miners, in 
the Appalachian Fields, had contracts with their 
employers similar in some respect to those en- 
tered into between the Union and the Employers 
im this case and it has been held in Tennessee, 
which has disquahfying provisions lke the one 
found in our act and now under consideration, 
that coal miners, during a cessation of activities, 
were deemed unemploved because of a labor dis- 
pute in active progress when the employer and 
the Union could arrive at no agreement within 
a period set aside for negotiations and the mines 
were shut down and remained shut down up to 
the time of the hearing and they were held dis- 
qualified for benefits on account thereof. 


These cases are readily distinguishable from 
the case at bar. In the Miners’ case the opera- 
tions were not seasonal and the dispute was car- 
ried on and continued until the re-opening of the 
mines. In our case there was no possibility of 
a re-opening; the time to get ready to catch the 
fish which the Union was expected to put up had 
passed and the particular operation had on ac- 
eount thereof become impossible. There was here 
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no time for reconsideration; the die was cast and 
the Rubicon crossed; there was no possibility of 
turning back the clock. Preparations for the 
1940 operations, if to be carried on at all, were 
unalterably set to begin at a definite time fixed 
by the Employers. After that time, they became 
impossible of performance. The time having ex- 
pired without reaching an agreement, the opera- 
tions were called off, the negotiations terminated 
and the active progress of the labor dispute 
which had raged for a couple of months came 
to an end. 


It is my opinion that the labor dispute ceased 
to be in active progress with reference to the 
Karluk situation on April 10th—five days after 
the opening of the annual season there; it ceased 
to be in active progress at the Chignik plant on 
April 12th—twelve days after the opening of the 
season there and it ceased to be in progress with 
reference to operations in Bristol Bay May 3rd 
—two days before the opening of the season there, 
as fixed by Benefit Regulation 10 promulgated 
by the Alaska Unemployment Compensation 
Commission and that claimants became unem- 
ployed after those dates, not account of the ex- 
istence of a labor dispute in active progress but 
because there was no employment to be had at 
these places and that a disqualification on ac- 
count of the existence of a labor dispute in ac- 
tive progress, after the respective dates men- 
tioned, is not justified under the facts as found 
and the law as I believe it to be. * * * 


For the reasons hereinbefore stated, the Ref- 
eree determines: * * * 


Third: That at the time of the commence- 
ment of the season in Bristol Bay no labor dis- 
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pute was in active progress at any of the plants 
operated in that District im 1939. 


ierollows that: * * * 

Fourth: hat the claims filed by any of the 
1939 Karluk and Chignik employees after the 
respective dates mentioned should be allowed; 
all of said claims to be subject to the statutory 
waiting period and other provisions of the Alaska 
Unemployment Compensation Law concerning 
eligibility to unemployment compensation of all 
or any of the claimants.’’ 


There are other unemployment cases which are 
persuasive authority leading to the conclusion that 
if there was a labor dispute in our ease, it was not 
m ‘active progress’’. Some of these cases may be 
summarized as follows: 


Graham v. Oregon, supra. 
If there was labor dispute (which could hold 
there was not within meaning of Act), it was 
not active after employer acquiesced and laid off 
workers who refused to leave CIO and join AFL. 


Indiana Unemployment Comission, Appeal 
Tribunal, No. 39-LD-51 (11-21-39) C.C.H. 
Ind. #8076.34. 

Employees changed affiliation from XX to Y 
union shortly before X union’s contract with em- 
ployer expired. Employer signed contract with 
Y union. X picketed and Y members prevented 
from working. Emplover refused to negotiate 
with X because he had contract with Y. Held: 
Benefits allowed. ‘‘Where there is an impossi- 
bility of performance between the employer and 
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the X Union, the Appeal tribunal will not hold 
that there is a dispute in active progress. The 
fundamental principal of a dispute presupposes 
a settlement, but where the settlement is impos- 
sible, the Appeal tribunal will not permit such 
impossibility to bar benefits to unemployed indi- 
viduals.’’ (Our italis.) 


So in our case, there was no way in which the 
Union could settle the dispute after the Employers 
abandoned the season. Since settlement was rendered 
impossible by the Employers’ abandonment of the 
season, claimants became eligible for benefits at the 
time the impossibility arose. 


Minnesota Appeal Tribunal Dec. Nos. 1190, 
1287, ete. (5-21-40) C.C.H. Minn. #1980.06. 
Employer operating in receivership, authorized 
by Federal Court to sell assets, which it did 
while strike was in progress at its premises. 
Employer thereupon ceased doing business in 

Minn. 

Held: Benefits allowed. Dispute ceased date of 

court’s order allowing sale of assets. 
? 


West Virginia Appeal Tribunal, Dec. No. AT- 
652 (8-30-39). Affirmed by Board of Review 
Dec. No. 155, C.C.H. West Va. #1980.03. 


Claimants’ disqualification account labor dispute 
held to terminate on reaching agreement, al- 
though plant did not reopen for 10 days there- 
after in order to repair equipment. 


So in our case, the ending of negotiations and the- 
dropping of the matter by both parties, ended the 
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dispute (if there was one), and any disqualification 
which existed prior to that time was thereupon at 
an end. 


The decision of the District Court and the Commis- 
ston 1s wrony in law insofar as it found the dispute 
im active progress after April 10, 1940, at Karluk; 
after April 12, 1940, at Chignik,; and after May 8, 
1940, at Bristol Bay, and in reversing the Referce’s 
decision in his findings and decision on this point. 


KE. There was no labor dispute in active progress at the ‘‘factory, 
establishment, or other premises’’ where appellants were last 
employed. 

The last times Appellants worked at any of the 
Emplovers’ plants was in 1939. When the 1939 sea- 
son ended, Appellants ceased to be employees of Em- 
ployers. Work never started at any of the Employers’ 
Alaska plants during 1940. It follows that there was 
no labor dispute at the place of last employment. 


F. Appellants’ unemployment was not ‘‘due’’ to a labor dispute 
in active progress within the meaning of the Act. 
Appellants’ unemployment was “due’’ to the sea- 
sonal nature of the industry and to the fact that 
their employment ended at the close of the 1939 
season. 


Appellants never became re-employed for 1940. 
There was no guarantee that Appellants or any one 
of them would have had employment had a 1940 
agreement been consummated. 


It is admitted that Alaska Salmon Company called 
off its Bristol Bav season, and had other reasons 
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than a failure to reach an agreement with the union 
for so doing. (See Mr. Ohver’s stipulations, R. p. 
589, to the effect that Alaska Salmon would not oper- 
ate during 1940 under any conditions, even if agree- 
ment was reached, after sending letter to Union under 
date of April 30, 1940, that this company had aban- 
doned its 1940 operation.) Jt follows wnquestionably 
that all workers employed in Alaska by Alaska Sal- 
mon tn 1939 are entitled to benefits. Any doubt as to 
the reason for unemployment must be resolved in 
favor of Appellants, and if other reasons than a labor 
dispute contributed to the unemployment, benefits 
must be paid. Therefore these Appellants must be 
paid. 
Danzer v. Oregon, supra. 

There was evidence that Alaska Packers would 
have employed one-third fewer men for 1940 on ac- 
count of the curtailment. Inasmuch as it cannot be 
determined which one-third of the Alaska Packers’ 
1939 Bristol Bay employees would not be employed 
during 1940, had there been an operation in that area, 
the doubt must be resolved in favor of all who were 
employed there in 1939, thereby qualifying all of 
them for benefits under the rule of the Danzer case. 


Some of the decided cases by various unemploy- 
ment commissions that employment must be ‘“‘due’’ 
to a labor dispute before disqualification attaches are 
as follows: 

Danzer v. Oregon, supra. 
Where there was evidence that closing of plants 
was due as well to belief by operators that de- 
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creased production was necessary to improve thie 
market as to labor dispute, doubt resolved in 
favor of claimants and labor dispute disqualifi- 
cation disallowed. 


Indiana Appeal Tribunal, No. 39-LD-6, 7, 9, 
10, 11 C.C.H. Ind. #8066.06. 
Worker laid off for lack of work prior to labor 
dispute. Held: Unemployment not due to labor 
dispute, even though worker is member of union 
and participated in dispute. 


Same situation and ruling as in above case in fol- 


lowing: 


Indiana Appeal Tribunal No. 39-LD-61 C.C.H. 
ind. #8076.40; 

Indiana Appeal Tribunal No. 40-A-198 and 
other cases. C.C.H. Ind. #8088.15; 

Iowa Appeal Tribunal Dee. No. 39A-614-CM 
C.C.H. Iowa #8050.06 ; 

Kansas Unemployment Comp. Comm. Dec. No. 
28 C.C.H. Kansas #8058.10; 

North Dakota Unemp. Comp. Comm. App. No. 
10 C.C.H. No. Dak. 8042.20; 

Oklahoma Comp. Comm. Board of Review 
Dec. No. 51-AT-40, C.C.H. Okla. #1980.01; 

Michigan Unemployment Comm. Ref. Dee. No. 
2927, C.C.H. Mich. #8067.12; 

Michigan Unemployment Comm. Ref. Dec. No. 
3069, C.C.H. Mich. #8067.12; 

Minnesota Appeal Tribunal Dec. 845, C.C.H. 
Minn. #1980.08; 

Massachusetts Unemp. Comp. Comm. Dec. No. 
1358 Mass. A. C.C.H. Mass. #9108.02. 
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The following case is in point in our situation: 
Michigan Unemp. Comp. Comm. Ref. Dec. No. 
1589, C.C.H. Mich. #8049.06: 


Employer operates cooperative mine. All em- 
ployees laid off at end of season. Immediately 
after seasonal lay-off employer became involved 
in labor dispute. Held: Unemployment 1s due 
to seasonal lay-off, and not labor dispute regard- 
ing renewal of uncon contract which was to gov- 
ern future. (Our italics.) 


Thus it will be noted that the unemployment com- 
missions of the various states uniformly follow the 
rule that where there is a lay-off for lack of work or 
a season ending, even though the employer thereafter 
becomes involved in a labor dispute which prevents 
work resuming, the unemployment ts found to be due 
to the lay-off or season ending, and not the labor dis- 
pute, and benefits are paid accordingly. 


We conclude that the District Court and the Com- 
mission made an error in law in deciding that the 
unemployment of claimants was due to a labor dis- 
pute, rather than the seasonal lay-off. So also was 
the Referee in error in this point. 


G. The conclusions of law and decision are not supported by the 


findings of fact. 
See Assignment of Errors, No. XII, 2. 


H. The conclusions of law and decision are not supported by 
the evidence. 


See Assignment of Errors, No. XII, 3. 


: 
; 
| 
: 
| 


: 
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I. The findings of fact made by the Commission compel a deci- 
sion contrary to the one rendered. 


See Assignment of Errors, No. XII, 4. 


J. The decision is contrary to law. 
See Assignment of Errors, No. XII, 5. 


i: 


THE FINDINGS OF FACT OF THE DISTRICT COURT AND OF 
THE COMMISSION ARE NOT SUPPORTED BY THE EVI- 
DENCE, ARE CONTRARY TO THE EVIDENCE, AND BOTH 
TRIBUNALS FAILED TO MAKE FINDINGS OF FACT RE- 
QUIRED BY THE EVIDENCE. 

Section 6(i) of the Act provides: ‘‘The findings 
of the Commission as to the facts, 7f supported by 
the evidence, * * * shall be conclusive * * *.”’ 


Thus it is clear that if the findings are not sup- 
ported by the evidence, those findings shall be set 
aside and the District Court make its own findings. 
It also follows that if the Commission faz/s to make 
findings required by the evidence and necessary to a 
proper determination of the case, the District Court 
may make such findings as the evidence requires. 


A. Appellants contend that certain findings of fact made by 
the District Court and Commission are not supported by the 
evidence. 

Our contentions and argument on this point are 

set out in our Assignments of Error Nos. I, IX, 

‘XII-1 and therefore will not be repeated here. 
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B. The evidence and a proper consideration of the case requires 
findings of fact on matters which the District Court and 
Commission ignored. 


See the Assignments of Error No. VII. 


es ES 


CONCLUSION. 


For the reasons stated and authorities cited in this 
Brief, Appellants respectfully submit that the deci- 
sion of the District Court should be reversed and 
that Appellants should be paid full benefits for their 
unemployment during the 1940 Alaska salmon sea- 
son, and that at the very least the Referee’s decision 
should be restored and given effect. 


Dated, San Francisco, 
February 4, 1944. 


Respectfully submitted, 
ANDERSEN & RESNER, 
GEORGE R. ANDERSEN, 
HERBERT RESNER, 
Attorneys for Appellants. . 


